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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA, JUL 22 2008

NANCY MAYER WHITTINGTON, CLERK
1.5, BISTRICT GOURT

UNITED STATES OF AMERICA,
V. : Criminal No., 04-]114-09 (RBW)
RODRIGO TOVAR PUPO,

a/k/a "Jorge 40" : FILED UNDER SEAL
a/k/a "Papa Tovar," :

Defendant.

PLEA AGREEMENT

1. The defendant, Rodrigo Tovar Pupo, a/k/a "Jorge 40,;' a/k/a "Papa Tovar,"
knowingly and voluntarily agrees with the United States, through the Narcotic and Dangerous Drug
Section of the Criminal Division of the United States Departrent of Justice (NDDS), to plead guilty
t6 Count One¢ of the Superseding Indictment filed in the above referenced case. Count One of the
Superseding Indictment charges the defendant with conspiracy to manufacture and distribure fve
kilograms or more of cocaine, a Schedule U controlled substance, Intending and knowing that the
cocaine will be unlawfully immported into the United States, in violation of 21 U.S.C. §§ 963, 959,
960 and 18 U.S.C. § 2.

2. The defendant understands that the crime in Count One of the Indictment to which

he is pleading guilty carmrtes a term of imprisonment of not less than ten years nor morc than life,' a

! Although the applicable stalutes and the United States Sentencing Guidsline range inolude a period of

incarcetation up to life, the government is prohibited from se¢king a lise senteace Priot to the extraditien of the
defendant to the United States {rom Celombix, the United States government made assarances to the Colombian
government that the United States would not sock the doath penalty or life imprisonment if the defendant were
convicted. This assurance i3 made for all defondants extradiied froum Colorubia (o the United Statcs
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fine ot to exceed $4,000,000 and a period of supervised release of at least five years.

3. The defendant understands that the Court cannot place him on probation or
suspend his sentence and that ke js not eligible for parol.

4 The defendant agrees (o pay the Clerk of the United States District Cowt a special
assessment of one hundred dollars per count of conviction,

3. The defendant agrees to the Statement of Facts signed by bim which is attached 1o
this Plea Agreement and incorporated herein.

6. I'be defendant acknowledges s responsibility for the condnet cl;arged in Count One

of the Superseding Indictment and stipulates that the conduct charged in this count may be
considered by the Probation Office and the Court in imposing sentence.
7. The defendant agrees that, pursuant to Section 2D1.1 of the United States Sentencing
Guidelines (Sentencing Guidelines), for Count One ofthe Superseding Indictment, he is accountable
for more than 150 kilograms of cocaine, a Schedule I controlled substance. Accordingly, pursnant
to Section 21D1.1(c)(1) of the Sentencing Guidelines, the base offense level for the crime to which
the defendant is pleading guilty is 38.

&. The United States will recommend, and the ([efendanf agrees, that he be given a four
leve] increase for being an organizer or leader in the crinupal activity pursuant to Section 3B1.1(a)
of the Sentencing Guidelines. The defendant also agrees that pursuant to Section 2D1.1, Application
Note 16, he shall receive a one level increase which is appropriate as the drug quantity 1s

extraordinary (well above ten times the minimum required for a level 38). Finally, the defendant

agrees that pursuant to Section 2D1.1{b)(1), he should receive a two level jncrease for possessing

a fireatmn. The defendant understands that these rccommendations are not bmding on the Court. The
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defendant and the Government agree to recommend that the defendant receive credit for time served
in Colombia while awaiting extradition on the; charges in this case.

9. The defendant understands that the Court is not bound by the Sentencing Guidelines
but must consult the Sentencing Guidelines and take them into account when sentencing him.
Unired States v. Booker, 543 U.S. 220 (2005). The defendant understands that the sentence to be
1mposed is amatter solely within the discretion of the Court and that the Court has jurisdiction and
authority to ipipose any sentence withi-n the statulory maximum set for the offense to which
defendant is pleading guilty, The defendaﬁt also understands that the Court has not yet deternuned
his sentence and that any estimate of the probable seutencing range the defendant may heve recerved
is only a prediction, not a promise, and is not binding on the United States, the Probation Office or
the Court. The defendant understands that the Court is not obligated to follow any recommendation
at the time he is sentenced.

10.  The United States makes no promwise or representation concerning what sentcnce the
defendant will recetve.

11.  The defendant agrees that he cannot withdraw his guilty plea based on the actual
sentence received.

12 In calculating the Sentencing Guideline range, the defendant agrees not to seek any
adjustment to his offense level pursuant to Chapter Three of the Sentencing Guidelines other than
to seek an adjustment for acceptance of responsibility under Section 3E1.1 of the Sentencing
Guidelines.

13.  Priorto sentencing, in consideration for the defepdant's plea of guilty and contingent

upon his cornplete and trutbful testimony and truthful rendition of facts to the Probation Office for

€8]
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the preparation of his Pre-sentence Investigation Report, the United States will recommend th?at the
defendant be given a three-level credit for acceptance of responsibility under Section 3E] 1 of the
Sentencing Guidelines The defendant understands that these guideline recommendations are nat
binding on the Court.
14, The defendant agrees to cooperate with the United States on the following terms and
conditions:
(A) The defendant shall cooperate ruthfully, completely and forthrightly with the
United States Department of Justice and with fedzral, state, tocal and all foreign law enforcement
authorities and government entities in any matter as to which the United States Department of Justice
deems the defendant’s cooperation relevant including his own unlawful activities and the unlaw ful
activities of otbers. The defendant understands that ifhe falsely implicates an innocent person in the
commission of a crime, or exaggerates the involvement of any person in the commission of a critne
in order to appear cooperative, or if the defendant falsely minimizes the involvement of any person
in the comemussion of a crime in order to protect that person, then the detendant will be in vielation
of this plea agreesernt.
(B) The United Statesrecognizes that the defendant has been voluntarily participating
in Justice and Peace Act’ proceedings with the Colombjan government since 2006, Pursuant to 18
U.S.C. § 3553(a). the Umted States agrees to bring to the Court’s attention at the time of scntencing
the nature and scope of the defendant’s past and contnued cooperation with the Colombian
govetnment in this process as well as all other information that the defendant provides to assist the

Colombian govermment. Further, the parties agree that only information that proves vseful to

? Law 975-05 Justicia y Paz.
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investigations and prosecutions on behalf of the United States government will be considered by the
United States Department of Justice in determining whether the defendant has provided "substantial
assistance” es more fully described in paragraph 15, infi-e.

(C) The defendant shall promptly identify and facilitale delivery te the United States
and the Colombian government all evidence of crime, all coutraband and proceeds of crime and all
assets traceable to such proceeds of crime.

(D) The defendant shall promptly submit to the Unated States a full and complete
accounting of all of his assets, financial and otherwise, whether such assets are in his name or in the
natne of a third party. The United States recognizes that sorue assets that belong to the defendant
may have been forfeited to the Colombian governmeni as reparmion's under the Justice and Peace
Act., The United States agrees ta bring to the Court’s attention at the time of sentencing the total
assets the defendant provided to the Colombian governument in reparations,

{E)The (_iefendant shall be interviewed by United Statcs and forea gn law enforcement
agents, United States and foreign officials and/or attorneys representing the United States, He has
the right to have his counsel present during these interviews, The defendant agrees, nonetheless, that
any interviews/debriefings n-my be conducted without his counse] present as long as counsel is
notified and provided the opportunity to attend.

(F) The defendant shall testify fully and truthfully before any Grand Jury, at all trials
or other court proceedings 1 the United Statcs, and foreign proceedings at which bis testimony is
deemed relevant by the United States Department of Justice.

(G) The defendant’s cooperation with the United States is a continuing obligation

which will end after the Drug Enforcernent Administration and/or NDDS determines his cooperation
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is corapleted. The defendant understands and agrees that his cooperation may, therefore;, continue
after he is sentenced. Cooperation after sentencing way be recognized by the United States filing
a motion pursuant to Federal Rules of Crimunal Procedure 35(b).

(H) The defendant acknowledges that anyrefusal by bnm to ceoperate fully, truthfully,
completely and forthrightly as directed by NDDS and law enforcement authorities identified hy
NDDS in auv and all matters in which the United States deems his assistance relevant will constitute
a breach of this agreement by the defendant, and will relieve the United States of 15 obligations
under this agreement, The defendant agrees, however, that such breach by llil:il will net constitute
a bagis for withdrawal of his plea of guilty or otherwise relieve ki of his obligations under this
agreement,

15,  Thedefendant understands that the detenuination of "subsiantial assistance” pursuant
to either Section 5K1.1 of the Sentencing Guidelines or 18 U.S.C. § 3553(e) is within the sole
digcretion of the United States Department of Justice and will be based solely on information and
other assistance provided by the defendant that concerus potential defendants and offenses that may
be prosecuted in the United States.’ This detenmination is not reviewable by the Court. The-
defendant understands that if the governwent does not file a2 motion for downward departure, the

Court maynot grant a downward departure, erther under Section 5I{1.1 of the Sentencing Guidelines

orunder 18 U.S.C. § 3553(¢). In any cvent, the defendant specifically agrees notio seck a downward

3 The partties undersiand that this provision ensures that the defendant will not reccive additional
zentenoing consideration, or derive a "double bonofit,” for information that the defondart provides pursuant to this
agreement For example, the same information provided by the defendant to the Colombian government pursuaat to
fiis obhgations under the Justiee and Peace Act will not alsc be considercd as information provided to the United
States pursuant Lo this agreewent. 1f, however, informanon provided by the defendant benefits both the United
States and Colombian authoritics, the defendant will be provided credit upder thiz agreerzent.
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departure, without the government’s motion, based on anyassistance provided in the investigation(s)
or prosecution(s) of anotberperson(s) by the United States governmoent who has committed a federal,
state, foreign or local offense. The defendant agrees and acknowledges that the failure of NDDS to
file & substantial assistance doparturc motion shall not be grounds for him to withdraw lis plea of
guilty in this case ot otherwise rehicve him of his obligations under this agreement If, in its sole
discretion, the Unuted States agrees to file a motion for departure with the Court, the United States
shall inform the Court of any and all cooperation provided by the defendant at the time of hus
gentencing. Specifically, the United States agroes to inform the Couwit of iy evaluation of the
truthfulness, completeness, reliabslity, and value of the defendant’s information, the significance,
usefulness, nature, extent and timeliness of his assistance, and any hljler.S\lffered or any danger or
risk of injury to him or his family resulting from his assistance/cooperation.

16. In the event that the defendant and/or his family are threatened, the matter will be
referred to the Drug Enforcement Adsmiuistration or other appropriate investigative authority to
conduct a threat asscssraent. Once the threat assessment has been conducted, the investigatory
agency will act appropriately. It is in the sole discretion of the Department of Justice and the
investigatory agency' to determine what course of action is appropriate,

17. The defendant agrees not to commit any crirzinal violation of local, state, federal or
foreign law during the period of his cooperation with the United States pursuant to this Plea
Agreement or at any time during his cooperation. The defendant’s commission of a criminal offenise
during such period of timie will constifute a breach of this Piea Agreetnent and will rclicve the
govermnment of its obligations under this Agreement. The defendant’s hreach wilt not entitle him 10

withdraw his guilty plea. The defendant agrees that to establish a breach the Uniied States need only
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prove his commission of a criminal offcnsc by a preponderance of the evidence.

18.  The United States and the defendant agree, in accordance with Section 1B1.8 of the
Sentencing Guidelines, that the United States will be free to use against the defendant for any
purpose at the sentencing, or any proceeding, any self-incriminating information provided by him
pursuant to this agreement or during the course of debriefings conducted in anticipation of this
Agreement, regardless of whether those debriefings were covered by any Proffer Agreement and/ot
"off the record” agreement by the parties.

19.  Inthe event that the defendant is ever a witness at any trial or other judicial
proceeding or presents evidence through other witnesses and his testimiony or such evidence
presented through others s different from, contradicts or in any manner is inconsistent with
statements made or information supplied by him pursuant to this Plea Agreement, the attorney for
the United States may cross-exaniine him or the other witnesses concerning any statements made or
information supplied by the defendant pursuant to this Plea Agreewment. Evidence regarding such
statements or inforration may also be introduced by the United States as rebuital evidence.

20.  Nothing in this Plea Agreement shall be copstrued to 1:;1'ohibit the United States from
vsing any statements, information, docwments, or physical evidence obtained from the defendant
pursuant to this Plea Agreement to prosecute him for perjury, false statement, and/or obstruction of
justice or any otber offense committed by him during or after his cooperation with the United States.

21.  If, atany time during the defendant’s cooperation with the United States under this
Plea Agreement, the United States deterrnines ile has provided any information or evidence that is

not nuthful or complete, or if he does not provide assistance or testimony upon request, the

obligations of the United States under this Plea Agrecmenl are termninated. In that event, the United
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States may prosccute the defendant for his criminal activity and the United States may,
notwithstanding any other provision in this Plea Agreement, use against the defendau£ all
information and evidence obtained from him pursuant to this Plea Agreement ;)r during ihe course
of debriefings conducted prior to this Plea Agreement regardless c;f whether such debriefings were
covered by a proffer agreement between the parties.

22, Ifthe defendant fails in any way to fulfill completely all of his obligations under this
Plea A greement, the obligations of the United States under this Plea Agreement are terminated. The
defendant agrees that he cannot withdraw his guilty plea because of his breach of this Plea
Agreement.

23.  Thedefendant agrees that he cannot withdraw his guilfy plea entered pursuant to this
Plea Agreement for any reason. Anymotion to withdraw the defendant’s guilty plea shall constitute
a breach of this Plea Agreement and will relieve the United States of all of its obligations under it.

24.  The United States reserves the right to camry out its responsibilities under the
Sentencing Gudelines and reserves its right of allocution in this case. The United States reserves
the rnight to recommend a specific period of incarceration and fine up to the maximum sentence of
incarceration and fine allowable by law, with the exception of life imprisonment as discussed
previously, In accordance with. this agreement, the United States reserves its right to bring its
version of the facts of this case, including its file and any investigative reports, to the attention of the
Probation Office in conmnection with the preparation of a Pre-sentence Investigation Report and to
the Cawrt, The United States also reserves the right to dispute sentencing factors or facts material
to sentencing and to use any infonmation or material, whether or not obtained from the defendant

pursuant to this Plea Agreement, to correct any factual exrors asserted by the Probation Office or by
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the defendant.

25.  The defendant understands that his compliance with each part of this Agreement
extends throughout and beyond the period of his sentence up until the time that NDDS and/or the
Drug Enforcement Administration determines his cooperation 1s complete, and failure to abide by
any term of the Agreement is a violation of the Agreement. The defc‘ndant further understands that
in the event that he violates this Agreement, the United States. at its optién, may either move to
vacate the Plea Agreement, rendering it null and void, and thereafter prosecute the defendant, or to
re-gentence the defendant. The defendant understands and agrees that im the cvent that this Plea
Agreement is breached by the defendant, and the govemment elects to void the Agreement and
prosecute the defendant, any additional charges that are not time-barred by the applicable statute of
limitations on the date of the signing of this Agrcement may be conunenced against him in
accordance with this paragraph, notwithstanding the expiration of the statute of limitations between
the signing of this Agreement and the commencement of such prosecutions.

26 The defendant undexstands that the Court is not a party to, and is noi bound by, this
Plea Agreement.

27.  This Plea Agreement binds only the Narcotic and Dangerous Drug Section of the
Criminal Division of the United States Department of Justice. It does not bind any other federal,
state, local or foreign authorities. .

28. The defendant agrees that sentencing in this case should be delayed, 1f requested by
the United States, untjl his cooperation has been corapleted or at an appropnate time during the

cooperation, as determined by the United States, so that the Court will have the benefit of all relevant

information before a sentence is imposed.

10
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29.  The defendant agrees to be held without bond until sentencing and agrees not to
oppose detention.

30.  Thedefendant agrees that any information he provides to the United States pursuant
to this Plea Agreement shall not comtain privileged material that e may have leamed during
meetings with co-defendants and their attorneys.

31, The defeadant agrees to voluntarily forfeit to the United States and/or the. .
Government of Colombia all property subject to forfeiture under 21 U.S.C. § §53. Specifically, the
defendant agreeé to forfert to the United States or to the Government of Colouabia his interest in any
property in his possession or under his control that constitutes or is traceable to proceeds of bis
narcotics trafficking. The defendant agrees to enter into a consent érd er of forfeiture and to fully
assist the United States and Colombian governments in effectuating the swrender of the forfeited
assets, and to take whatever steps are necessary to ensure that clear title thoreto passes either to the
United States or the Government of Colombia. The defendant agrees not to file a claim or assist
others to file a claim to any of the forfeited assets in any administrative or judicial proceeding, If
any third party, other than a bona fide innacent third party, files a claim to a litigation in the United
States or Colombia regarding the properties which the defendant identified are forfeitable, the
defendant will assistthe governments in defending the forfeiture action. Assets Iocated in Colombia
that are forfeited pursuant to this agreement may be used a3 reparations to Colombian victims of the
AUC violence and crimes, pursuant to the defendant’s obligations under the Justice and Peace Act.
The defendant knowingly and voluntarily wajves his right to a jury-trial on the forfeimre of such
assets, and wajves all constitutional, legal and equitable defenses to the forfetturc of such asscts,

32.  Thedefendantrepresents to the Court that no threats have been made against him and

1] )
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that he is pleading guilty freely and voluntarily because he is in fact guilty, and he represents to the
Court that he is fully satisfied with the legal rdvice, gutdance and tepresentation he has received
frow his attormey. |

33, The defendans 1s aware that Title 18, United States Code, Section 3742 affords the
defendant the right to appeal the sentence imposed in this case. Acknowlcdging this, in exchange
for the undertakings made by the United Stales in this plea agreement, the defendant hereby waives
all rights conferred by Title 18, United States Code, Section 3742 to appeal any sentence imposed,
including any restitution order, or to appeal the manper in which the sen;ence was imposed,
including any challenges to the constitutionality of the Sentcnci]l};f Guidelines, unless the sentence
exceeds the maxitmam permutted by statate or results from an upward departure from the Guideiine
Range established by the Court at sentencing. The defendant further agrees that the Court shall find
at sentencing, by a preponderance of the evidence, any facts that deterwine his Guidelines Range.
The defendant further understands that nothing iu this egreement shall affect the government’s right
and/or duty to appeal as set forth in 18 U.S.C. §3742(b). However, if the United States appeals the
defendant’s sentence pursvant to Section 3742(b), he shall be released from the above wajver of
appellate rights. By signing this agreément, counsel for the defendant acknowledges that she has
discussed the appeal waiver with the defendant and that counsel, along w‘itb the prosecutor, . will
request that the Court enter a speciﬁ;: finding regarding the defendant’s knowing and voluntary
wajver of his right to appeal the sentence imposed, as set forth in this agreement

34.  The zgovernment and the defendant agree to recomanend that the defendant receive

credit for time served in prison in Colombia while awaiting extradition on these charges begitning

on August 16, 2006,

12
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35. The parties understand that if the defendant fulfills his obligations under the Justice
and Peace Act ("Act") and is sentenced pursuant o Article 30 of the Act, "the sentonce can be served
iﬁ a country other than Colombia." If the defendant and the Colombian ;gmver;lment agree that the
defendant can serve his sentence imposed under the Act in the United Statcs, the government will
not object to the defendant serving bis Colombian sentence concurrent to the sentence imposed in
this case. Nothing in thus ptovision allows the defendant to serve any part of 2 Colombian sentence
that would result in his imyprisonment in the United States beyond the completion date of his United
States sentence.

36.  This Plea Agreement represents the entirety of the terms and conditions of the
agreement between the defendant and the United States. No agreemeﬁts, understandings, promises,
representations or conditious exist other than those coniained in this Plea Agreement. No other
agreements, understandings, promises, reptesentations or comnditions or changes to this Plea
Agrezment may be made or entered into unless in writing and signed by the parties.

37.  This Plea Agrcement supersedes all prior understandings, promises, agreements or

conditions, if any, between the NDDS of the Criminal Division of the United States Departmeant of

Justice and the defendant.
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38.  The Defendant and the United States agree to request that the Cowt place this Plea

Agreement and relevant Court proceedings in this case under seal.

Paul M. Q'Brien, Chicf

Narcotic and Dangerous Drug Section
Criminal Division

United States Department of Justice

By:% // /44— 7;/;?1/01?

Glenn C. Alexander Date
Matthew R. Stiglit
Robert J. Raymond
- Trial Attorneys
Narcotic and Dangerous Diug Section
U.S. Department of Justice

DEFENDANT'S ACKNOWLEDGEMENT

I have consulted with my counse!l and [ully understand my rights with respect to the
indictment pending 2gainst me and the Sentencing Guideline provisions which apply in my case.
I have rcad a Spanish tranglation of this Plea Agrcement with the aid of my attorneys, and have
carefully reviewed overy part of it with them. I fully understand this Plea Agreement, and I
voluntarily agree to it without reservation. No threats have been made to me, nor am I under the
influence of anything that could impede my ability to understand this agreement filly. Iam pleading
guilty because I am in fact guilty of the offense identified in paragraph one.

1 reaffirm that absolutely no promises, agreemnents, understandings, or condittons have been
made or entered into in connection with my decision to plead guilty except those set forth in this plea
agreement | am satisfied with the legal services provided by my attorneys in connection with this
plea agreement and 2l matters related to it.

M@Cﬁc@m? N3-22-09 .

Rodrigo Tovhr Pupo Date
Defendant '
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ATTORNEYS' ACKNOWLEDGEMENTS

I am the defendant's attomey. I have fully explained to him his rights with respect to the
pending indictment and the applicable provisions of the Sentencing Guidelines. [ have carefully
reviewed every part of this Plea Agreement with the Defendant. The defendant is entern 2 into this
Plea Agreement voluntarily, intelligently and with full knowledge of all consequences of his plea of
guilty.

Irepresent to the Government and the Court that I have no conflict of interest that would
impede my legal judgement in this matter. I specifically declare that I do not represent amy co-
defendants in this case nor any witnesses against my client who would be adverse and/or in conflict
with my representation in this mater. ' '

T s~ ?/22/"9

H. Heather ghauer, Esquire Date
Attorney for Defendant

I awo the defendant’s attorney. Ihave fully explained to bim his rights with respect to the
pending indictment and the applicable provisions of the Sentencing Guidelines. 1have carefully
reviewed every part of this Plea Agroement with the Defendant. The defendant is entering into
this Plea Agreement voluntarly, intelligently and with full knowledge of all cousequences of his
plea of guilty.

I represent to the Government and the Court that [ have o conflict of interest that would
impede my legal judgement in this matter. I specifically declare that I do not represent any co-
defendants in this case not any witnesses against my client who waould be adverse and/or in

lict with 1 u:qentation in this matter.
> /zﬂ/d i

P z
g i Date
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